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Introduction

"If nature has made any one thing less susceptible than all others of exclusive property,  
it is the action of the thinking power called an idea, which an individual may 
exclusively possess as long as he keeps it to himself; but the moment it is divulged, it  
forces itself into the possession of everyone, and the receiver cannot dispossess himself  
of it. Its peculiar character, too, is that no one possesses the less, because every other 
possesses the whole of it. He who receives an idea from me, receives instruction himself  
without lessening mine; as he who lights his taper at mine, receives light without 
darkening me. That ideas should freely spread from one to another over the globe, for  
the moral and mutual instruction of man, and improvement of his condition, seems to  
have been peculiarly and benevolently designed by nature, when she made them, like 
fire, expansible over all space, without lessening their density at any point, and like the 
air in which we breathe, move, and have our physical being, incapable of confinement  
or exclusive appropriation. Inventions then cannot, in nature, be a subject of property." 
- Thomas Jefferson

Over the last three decades, digital technologies have dramatically changed the world. 

Beginning with mainframe computers, moving on to compact discs and cell phones and continuing to 

the internet era we now live in, bits and bytes have reshaped every facet of our lives.  Typewriters have 

yielded to computers, mail to e-mail, cassettes and CD's to mp3's.  Ones and zeros fly through the air 

on wireless connections, storage and bandwidth have become commodities, and information pours over 

us faster than we can begin to comprehend it.  Ideas, the currency of innovation, travel more freely now 

than at any point in history.  
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This remarkable transformation has caused its share of disturbances.  Since digital technologies 

operate by making perfect copies of themselves each time someone visits a webpage, listens to an mp3, 

or watches a clip on YouTube, the industries that depend on copyright are fighting to find a place in the 

new world.  Perfect, limitless copies go against the grain of government-granted, limited time 

monopolies that we call copyright.  As courts struggle to interpret copyright's role in a changing world, 

the old media industries are seizing the opportunity to turn the tables on centuries of balanced copyright 

law.  Unfortunately, when the copyright holders win, the public loses.  

What do we lose when copyright laws grow more restrictive?  We lose our culture, in the form 

of a disappearing public domain and disintegrating orphaned works.  We lose our ability to innovate 

without the fear of lawsuits and huge fines.  We lose our storytelling heritage, our educational 

advantage, our freedom to use research findings to create new drugs, even our freedom to sing songs 

around a campfire.  We lose our power to satirize and parody, to investigate and research, to question 

authority and mock incompetence; and as we lose these things we lose control of our democracy. 

Failure to act now jeopardizes our ability to compete globally and our civil liberties.

This policy paper recounts the long and colorful history of copyright as it has moved from a tool 

for censorship and corruption to a tool intended to promote learning and public good and back again.  It 

describes the current state of affairs, showing how the balance of power in copyright law has tilted 

towards rights-holders and how this shift has hurt the public interest.  It lays out twelve low-cost ways 

to restore this balance; the two most important are reforming the Digital Millennium Copyright Act and 

stopping the entertainment industries' lawsuits against file-sharers.  And finally, this paper sets forth a 

strategy to shepherd these policy proposals through a divided Congress, an oppositional media, and a 

confused public.
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Background and History

Before Gutenberg invented the printing press and movable type in the 15th century, there was 

no real need for copyright.  Only a relatively few wealthy and well-educated people had books, and 

each copy of a book was laboriously hand-copied by scribes.  As a result, only a very small number of 

original books was ever produced, and very few copies of each book were made.  Additionally, copies 

were rarely exact.  Scribes might make mistakes, use shorthand, or purposely alter the copy.  But the 

arrival of the printing press, and with it the ability to make an almost unlimited number of copies, 

changed the world forever.    

The ready availability of printed work had impacts which we are still feeling today.   The 

printing press vastly increased literacy rates and, thus, levels of education.  Scientists who had 

previously worked in isolation were now able to share their findings with each other and with a much 

larger audience, spurring innovation and laying the foundation for the industrial revolution.  The 

printing press was, in today's vernacular, a disruptive technology.  It challenged the status quo and 

forced long-established business models to adapt or fail, but in doing so it opened new doors for 

education and spurred incalculable new economic developments.  Today exactly the same thing is 

happening with the internet, another disruptive technology that is changing the world before our very 

eyes.  The newly educated, increasingly scientifically literate population soon began to challenge their 

authoritarian governments and churches.  In a world without civil liberties, the governments, 

particularly the English government, reacted quickly to stop the spread of dangerous ideas.  

In sixteenth century Elizabethan England, the government commonly granted "letters patent," or 

monopolies, as a method of controlling the populace and rewarding friends of the state.  Along with 

monopolies on salt, beer, tea, and playing cards, the government also issued monopolies on the printing 

of individual books, beginning in 1518.1  Several decades later, in a move that some historians attribute 

1 "History of Copyright."  Wikipedia.  http://en.wikipedia.org/wiki/History_of_copyright  Accessed 2 Nov. 2006.
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to an attempt to control the spread of Protestantism, the government created the Stationers' Guild. 

Guild members were printers, not authors, and the members had the right to enforce their government 

granted monopoly over the right to copy the texts that individual members owned.  Masters and 

wardens of the Guild had powers unimaginable in today's civil society, including the power to imprison 

unlicensed printers, burn unlicensed books, and conduct searches for these books.  The Guild acted as 

the government's censors, and in return they--not authors--received the right to profit from the copies 

they produced.  This is the origin of the term "copyright."  It is important to note again that the artists 

profited only once, when they sold the original to the printers, but the copyright holders continued to 

profit in perpetuity.  At no point did the artists ever own the right to distribute copies of their work.

The original monopolies were wildly unpopular with the general public for all the same reasons 

that monopolies are unpopular today.  In 1624, under pressure from the public and the courts, the 

Crown rescinded all existing monopolies and passed the Statute of Monopolies.  The new law 

announced that the government would only grant new letters patent for "projects of new invention," 

and also included the first codified term limits on intellectual property protection.  The statute 

apparently did not extend to the Stationers' Guild, which had its powers of censorship extended through 

a series of licensing acts.  Under this system, copyrights did not expire and the owner of a copyright 

and his heirs could profit as long as Parliament kept renewing their monopoly powers.  When the last 

of the licensing acts expired in 1694 the British book market was immediately flooded by inexpensive 

copies from Scotland.  

 The Stationers, of course, lobbied hard to get their powers back.  Realizing that the populace 

was unwilling to feel sorry for a group of monopolists losing their exclusive privilege to profit at the 

expense of the public, they rephrased their argument in terms of artists' rights.  According to copyright 

scholar Ray Patterson, the publishers "had as much concern for authors as a cattle rancher has for 
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cattle"2 until they came up with their new argument.  They partially succeeded in 1710 when the Statute 

of Anne, the world's first modern copyright law, was passed.  But while they had regained their 

monopoly powers of copyright, they had lost several other key rights.  First, the new law established 

copyright protections for the public, not just members of the Stationers' Guild.  Next, the law gave the 

power of copyright to the author, not the printer.  And most importantly, the Statute of Anne 

established term limits on copyright.  As professor Patterson points out, "the Statute of Anne can best 

be characterized as an anti-censorship trade regulation statute."3

This last provision in particular did not sit well with the Stationers, and they challenged it in 

court many times throughout the next six decades.  The Stationers' legal challenges culminated in 1774, 

when the House of Lords, analogous in this situation to our modern Supreme Court, decided that term 

limits for copyrights applied to all copyrights.  This historic decision was followed closely throughout 

Britain, and by extension, the colonies.  The decision, Donaldson v. Beckett, created the modern 

concept of public domain and was widely celebrated around Britain.  

It is impossible to believe that the Framers of the Constitution did not both know of the case and 

approve of the outcome.  When Professor Patterson and his associate Craig Joyce of the University of 

Houston Law Center examined the founders' views of copyright power, they found that, "to the 

Founders, a relatively brief term of protection, followed by entry of the work into the public domain, 

was a crucial element of the copyright grant required to protect against the inherent dangers of the 

copyright monopoly."4  Indeed, in his autobiography, Ben Franklin tells a story of inventing a more 

efficient wood stove.  The Governor of Philadelphia was so pleased that he offered Franklin a patent on 

the stove, but Franklin declined.  In his words, "as we enjoy great advantages from the inventions of 

2 Patterson, L.R.  “Free Speech, Copyright, and Fair Use,” Vanderbilt Law Review 40 (1987).  pg. 28 
3 Patterson, L.R.  "Copyright and 'the Exclusive Right' of Authors." 

http://www.lawsch.uga.edu/jipl/old/vol1/patterson.html  Accessed 5 Nov. 2006.
4 Joyce, Craig and Patterson, L. Ray, "Copyright in 1791: An Essay Concerning the Founders' View of the Copyright 

Power Granted to Congress in Article I, Section 8, Clause 8 of the US Constitution" . Emory Law Journal, Vol. 52, No. 
909, 2003 Available at SSRN: http://ssrn.com/abstract=559145 Accessed 2 Nov. 2006.
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others, we should be glad of an opportunity to serve others by any invention of ours; and this we should 

do freely and generously."5  

Historical evidence indicates that the majority of the founding fathers thought along similar 

lines, that is to say they believed strongly in the value of the public domain and the free exchange of 

ideas.  They were not, however, unsympathetic to the needs of authors and inventors to make some 

income from their creative work.  The compromise was a brief, renewable monopoly power based on 

the Statute of Anne.  Thirteen years after Donaldson v. Beckett, they enshrined the concept of 

protections for intellectual property for a limited time into the founding document of our nation. 

Article 1, Section 8, Clause 8 states that "the Congress shall have power . . . to promote the progress of 

science and useful arts, by securing for limited times to authors and inventors the exclusive right to 

their respective writings and discoveries."

The first Congress of the United States used the powers of the new constitution to pass the 

Copyright Act of 1790, An Act for the Encouragement of Learning, by Securing the Copies of Maps, 

Charts, and Books to the Authors and Proprietors of Such Copies.  Based on the Statute of Anne, the 

law gave authors the right to print or publish their works for 14 years and to renew for an additional 14 

if they were still alive.  In the same year, the Patent Commission of the United States was created, with 

Attorney General Edmund Randolph, Secretary of War Henry Knox, and Secretary of State Thomas 

Jefferson as the three original members.  By the turn of the century, the process of reviewing patents 

was consuming too much of their time, and Secretary of State James Madison created the Patent Office 

in the Department of State in 1802. The job of registering documents rested with Clerks of U.S. 

District Courts until 1870, when it was consolidated under the Library of Congress.  The US Copyright 

Office, a department of the Library of Congress, was created in 1897.

5 Franklin, Benjamin.  The Autobiography of Benjamin Franklin.  Available online at 
http://www.gutenberg.org/dirs/etext94/bfaut11.txt Accessed 2 Nov. 2006.
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Despite these early laws, the United States in the 19th century was something of a haven for 

copyright infringers.  As Harvard Law Professor William W. Fisher, III, explains, 

Until approximately the middle of the nineteenth century, more Americans had an interest in 
"pirating" copyrighted or patented materials produced by foreigners than had an interest in 
protecting copyrights or patents against "piracy" by foreigners...In the early nineteenth century 
-- as Charles Dickens learned to his dismay -- the American government was deaf to the pleas 
of foreign authors that American publishers were reprinting their works without permission.6

In this era, the courts held the same narrow view of copyrights that their English forebears did 

200 years earlier.  Professor Fisher recounts a Circuit Court finding against Harriet Beecher Stowe, 

who had sued the publisher of an unauthorized German translation of Uncle Tom's Cabin.  The court 

found that:

By the publication of Mrs. Stowe's book, the creations of the genius and imagination of the 
author have become as much public property as those of Homer or Cervantes....All her 
conceptions and inventions may be used and abused by imitators, playwrights and poetasters.... 
[Her entitlements are limited to] the copyright of her book; the exclusive right to print, reprint, 
and vend it, and those only can be called infringers of her rights, or pirates of her property, who 
are guilty of printing, publishing, importing or vending with her license, "copies of her book." A 
translation may, in loose phraseology, be called a transcript or copy of her thoughts or 
conceptions, but in no correct sense can it be called a copy of her book.7

The court's view echoes strongly the original intent of the Statute of Anne, written nearly 150 years 

prior to this decision.  Lawrence Lessig, the nation's preeminent copyright scholar, explains:

In 1710, the “copy-right” was a right to use a particular machine to replicate a particular work. 
It did not go beyond that very narrow right. It did not control any more generally how a work 
could be used. Today the right includes a large collection of restrictions on the freedom of 
others: It grants the author the exclusive right to copy, the exclusive right to distribute, the 
exclusive right to perform, and so on.

So, for example, even if the copyright to Shakespeare's works were perpetual, all that would 
have meant under the original meaning of the term was that no one could reprint Shakespeare's 
work without the permission of the Shakespeare estate. It would not have controlled anything, 
for example, about how the work could be performed, whether the work could be translated, or 
whether Kenneth Branagh would be allowed to make his films. The “copy-right” was only an 
exclusive right to print—no less, of course, but also no more.8

6 Fisher, William W. III.  "The Growth of Intellectual Property:  A History of the Ownership of Ideas in the United 
States."  http://cyber.law.harvard.edu/property99/history.html  Accessed 3 November 2006.

7 Ibid.
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But just as the Stationers' Guild had pushed for increased powers after their licenses expired and 

continued pushing until their eventual defeat in 1774, the nascent American intellectual property 

industry soon began to push for longer terms and broader definitions.  In 1831, Congress extended the 

original copyright term from 14 to 28 years, ostensibly to dovetail with European laws.  Another 

revision of the 1790 Copyright Act in 1909 extended the renewal period to 28 years as well.  The 

authors of that bill struggled with their competing desires to reward content creators and protect the 

interests of society as a whole when they wrote that "it has been a serious and difficult task to combine 

the protection of the composer with the protection of the public, and to so frame an act that it would 

accomplish the double purpose of securing to the composer an adequate return for all use made of his 

composition and at the same time prevent the formation of oppressive monopolies."9  

In 1886, the Berne Convention sought to harmonize the copyright laws among different 

countries, and revisions to the convention eventually extended the term of copyright to the life of an 

author plus 50 years.  But the U.S. had never signed the treaty, and American authors continued to 

operate under the 1909 revisions to the original Copyright Act.  In 1976, anticipating that it would soon 

ratify Berne, Congress made sweeping changes to the 1790 law.  Among the most important changes:

• Copyright was extended to the life of the author plus 50 years
• The fair use doctrine was codified and limits and guidelines were established.    
• The first sale doctrine was codified.  This allows the original purchaser of a legal copy of a 

work to sell or give away that copy as she pleases without permission of the copyright holder.10 

Twelve years later, the U.S. finally ratified the Berne Convention.  This established copyright 

relationships with two dozen countries and strengthened copyright protection for rights holders.  Since 

then, as copyright owners have both grown bolder and acted aggressively to shore up and expand their 

rights in the era of the internet, the balance has skewed more and more towards rights holders and less 

8 Lessig, Lawrence.  Free Culture:  How Big Media Uses Technology and the Law to Lock Down Culture and Control  
Creativity.  New York, 2004:  The Penguin Press.  Pg. 87-88.

9 Association of Research Libraries.  "Timeline:  A History of Copyright in the United States." 
http://www.arl.org/info/frn/copy/timeline.html  Accessed 3 Nov. 2006.

10 Compiled and paraphrased from the Association of Research Libraries, ibid.
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and less from the public good.  In the 1990's, a string of court decisions, laws, and treaties limited fair 

use and expanded rights holders controls.  Among the most important are:11

• American Geophysical Union v. Texaco:  In 1994, the courts found that a Texaco scientist 
infringed the copyrights of journal publishers when he photocopied journal articles without 
paying the publishers.

• Princeton University Press et al. v. James Smith:  In 1996, the courts found that Mr. Smith, a 
copyshop owner, had violated copyright law when he made and sold coursepacks that included 
large portions of copyrighted books.  Mr. Smith had argued that his use of the material fell 
under the fair use protections granted for educational use.

• In 1996, 160 nations belonging to the World Intellectual Property Organization agreed to two 
treaties that would "permit application of fair use in the digital environment." The treaty 
language emphasized "the need to maintain a balance between the rights of authors and the 
larger public interest, particularly education, research and access to information."

• The Sonny Bono Copyright Term Extension Act of 1998 extended the copyright term to life of 
the author plus 70 years, with small exceptions for libraries, schools, and archives.

• The Digital Millennium Copyright Act of 1998 (DMCA) attempted to uphold the rights of 
copyright owners in the internet era by imposing severe restrictions on the rights of users. 
Among the most controversial provisions is Section 1201, which criminalizes the bypassing of 
technical protection measures, even if these measures obstruct established fair use.  Two years 
later, the Librarian of Congress noted the "potential damage to scholarship" and possible harm 
to "American creativity" resulting from provisions in the statute.

• The Digital Theft Deterrence and Copyright Damages Improvement Act of 1999 raised the 
maximum penalty for willful infringement to $150,000.

The Current State of Affairs:  Problems, Policy Analysis, and Proposed Solutions

The events of the last three decades have unfairly tipped the scales in favor of the copyright 

holders and away from the public good.  The original intent of the Framers of the Constitution, which 

was to foster innovation by rewarding artists and innovators for a limited time, has been twisted into a 

grotesque carnival mirror image of itself.  Our current system resembles the corrupt  monopolies of 

early 17th century England much more than the fair and balanced approach spelled out by Ben Franklin 

and his peers.  In the following examples of the abuse of intellectual property powers, I will point out 

some of the many problems with the current state of affairs.  All of these problems have one common 

thread:  the nation's intellectual property laws no longer serve the public. 

11 Compiled and paraphrased from the Association of Research Libraries, ibid.
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Copyright Term Extensions Have Created a Body of "Orphan Works":  The original 

copyright system was an "opt-in" system.  Authors who wanted copyright protection had to register 

their work with the Copyright Office and provide a copy to the Library of Congress, which controls the 

Copyright Office.  The 1976 amendments to the Copyright Act of 1790 gave copyright protection to 

any work as soon as it was "fixed in a tangible medium" and extended the protection to life of the 

author plus 50 years, or a set period of 95 years for copyrights owned by corporations.  In 1992, 

Congress retroactively applied the automatic renewal to all works published before 1976, and in 1998 

the term was extended by 20 years.  Many observers have noted that these changes were instituted to 

protect the relatively small number of copyrights which remain commercially valuable long after their 

publication, ignoring the fact that as many of 85% of copyrights were never renewed under the pre-

1976 laws.12  The result is a situation that independent filmmaker Eric Ristau has called a "Kafka-esque 

nightmare" for artists trying to license obscure works13

By automatically granting full copyright protection to all work as soon as it is set down on 

paper, we have eliminated any record of who the copyright owners are and where they can be 

contacted.  When documents are decades old, it is often impossible to locate the rights holder or his/her 

heirs to ask permission to reproduce the document.  Hundreds of thousands of out-of-print newspapers, 

magazines, books, photographs, sound recordings, television news footage, and other materials from 

long-dead authors and long-bankrupt publishers are currently languishing in archives, warehouses, and 

libraries across the country.  Often only a single copy of the work exists, and in the case of film, the 

recording medium is frequently deteriorating.  But without permission to copy the material, archivists 

and librarians cannot preserve it.  Meanwhile, documentary film-makers, scholars, and other interested 

parties cannot use the material because it is literally impossible to clear copyright.  The copyright 

12 Dean, Katie.  "Saving the Artistic Orphans."  Wired.  20 Sept. 2004. 
http://www.wired.com/news/culture/0,1284,64494,00.html  Accessed 4 Nov. 2006.

13 Center for the Study of Public Domain at Duke Law School.  "Orphan Works:  Analysis and Proposal." 
http://www.law.duke.edu/cspd/pdf/cspdproposal.pdf  Accessed 4 Nov. 2006.
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extensions continue to have effect long after the commercial value of the work has approached zero, 

and often in cases where the original rights-holder had no intention of renewing beyond the original 28-

year term.  As it stands now, an enormous body of copyrighted material published after 1923, the only 

definitive date for public domain work, is off-limits to the public because the copyright owners cannot 

be found.

The Copyright Office studied the orphan works problem in 2005.  In January of 2006, it 

released a report that concluded, among other things, that the orphan works problem is real and that 

legislative attention is required to address it.  In May, 2006, Representative Lamar Smith introduced the 

Orphan Works Act of 2006.  The bill limits liability for users of copyrighted material who have made a 

"reasonably diligent, good faith search to locate the owner of the work."14  It also allows for copyright 

holders to be compensated if they are later found, with some exceptions.  Other solutions to the issue 

include a return to opt-in copyright protection and a 50 year limit on copyright, renewable for multiple 

10 year periods with the payment of a $1 tax for each period.  Both of these solutions place the burden 

back on the copyright holder to maintain copyright.

Copyright Owners Now Resemble the Stationers' Guild:  The charter that established the 

Stationers' Guild in 1556 gave members "the power to search out illegal presses and books and . . . the 

power of 'seizing, taking, or burning the foresaid books or things, or any of them printed or to be 

printed contrary to the form of any statute, act, or proclamation . . . .'"15  These powers were granted 

because copyright was originally a tool for censorship, not an incentive to produce new works for the 

benefit of society.  Such powers seem unthinkable today, but no less a figure than Senator Orrin Hatch, 

chair of the Senate Subcommittee on Intellectual Property, publicly suggested something eerily similar 

just three years ago in a discussion about peer-to-peer networks.

14 American Library Association.  "Copyright:  Orphan Works." 
http://www.ala.org/ala/washoff/WOissues/copyrightb/orphanworks/orphanworks.htm  Accessed 4 Nov. 2006.

15 Patterson, Ray.  "Copyright and 'The Exclusive Right' of Authors." 
http://www.lawsch.uga.edu/jipl/old/vol1/patterson.html  Accessed 4 Nov. 2006.
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Peer-to-peer networks (P2P) such as the original (now-defunct) Napster and its successors, 

Kazaa and Limewire, allow computer users to freely share copies of electronic files, including music 

and video files.  These networks are incredibly popular.  By one estimate, more than 29 percent of 

Americans adults had downloaded at least one music file by March of 2003.16  The music recording and 

motion picture industries have been fighting a battle to destroy such networks since their inception 

because they allow users to simply ignore copyright protections on the files they are sharing and bypass 

payments to rights holders.  During a June 16, 2003, hearing that he convened on the "national security 

risks" of  P2P networks, Senator Hatch stated, "I'm interested in [remotely destroying the hard drives of 

copyright infringers]....That may be the only way you can teach someone about copyright...That would 

be the ultimate way of making sure."  He then repeated, "I'm all for destroying their machines."17

While his proposal was quickly shown to be nearly impossible to implement both legally and 

technologically, it illustrates the problems that happen when a system like ours that is intended to 

promote innovation and spread knowledge reverts to its original roots in censorship.  Only slightly less 

draconian and much more real are the thousands of lawsuits launched by the Recording Industry 

Association of America (RIAA) and its counterpart the Motion Picture Association of America, 

(MPAA).  In an effort to scare users away from P2P networks, the two organizations have sued tens of 

thousands of their customers.   

The lawsuits use a shotgun approach.  Industry professionals use P2P software to download 

copyrighted music or video files.  The people sharing these files can at that point only be identified by 

their internet protocol (IP) addresses.  Lawyers for the industry then file suit against hundreds of "John 

Does" at a time and begin the process of forcing the P2P users' internet service providers (ISPs) to 

identify the users.  Under provisions of the DMCA, the ISPs have no choice but to comply.  The P2P 

16 Peitz, Martin and Patrick Waelbrock.  "An Economist's Guide to Digital Music." 
http://cesifo.oxfordjournals.org/cgi/reprint/51/2-3/359.pdf  Accessed 4 Nov. 2006.

17 McCullagh, Declan.  "Senator OK with zapping pirates' PCs."  CNet News.  http://news.com.com/2100-1028_3-
1018845.html  Accessed 4 Nov. 2006.
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users are eventually served with papers demanding that they settle, typically for a negotiated amount of 

$3,000-$4,000, or face the prospect of a trial and face lawyers' fees and damages of up to $150,000 per 

file.  With 29 percent of the nation's adults as potential defendants, the lawsuits show no signs of 

slowing down, and they have even expanded into other countries.

Faced with the incredibly burdensome task of defending themselves at great personal expense, 

the majority of the alleged file sharers quickly settle out of court.  Many of the defendants are middle 

class families, often parents who are being sued for the actions of their children, or college students 

already struggling to cope with the high costs of education.  In many instances, the defendants claim to 

have never downloaded a song, and in at least one case the RIAA has sued a family that does not even 

own a computer.18  And although the RIAA uses the "artists' rights" as an excuse for the lawsuits, the 

artists are often opposed.  In fact, when the RIAA sued 15-year-old Elisa Greubel's family for sharing 

nine songs, including a song by Avril Lavigne, Lavigne's management company agreed to pay 

Greubel's legal fees and any fines the family incurred should they lose the lawsuit.  Terry McBride, 

CEO of Nettwerk Music Group, issued a press release about the case in which he said, "litigation is not 

'artist development.' Litigation is a deterrent to creativity and passion and it is hurting the business I 

love. . . . The current actions of the RIAA are not in my artists' best interests."19 

The damage from these lawsuits does not stop at defendants' wallets.  A mother of three who 

was sued by the RIAA elaborates:

We have been humiliated by this lawsuit, with our names published in the newspaper and on the 
Internet. We were hawked by TV stations, radio stations, newspaper reporters at the onset of 
this fiasco. Yes, we have even lost sleep wondering how this will all end. Why? Because this is 
a house that loves music; a house that has raised three daughters to love music. I studied music 
for 14 years, and my children too, have taken piano, flute, oboe, French horn, and voice lessons. 
We feel victimized and angry, but mostly we feel hurt. We are good, honest, hardworking 

18 Doctorow, Cory.  "RIAA sues family that doesn't own a PC." 23 April, 2004.  BoingBoing:  A Directory of Wonderful  
Things.  http://www.boingboing.net/2006/04/23/riaa_sues_family_tha.html  Accessed 13 Nov. 2006.

19 "Nettwerk Music Group Takes on the RIAA."  Press Release posted at 
http://www.marketwire.com/mw/release_html_b1?release_id=107623 on 26 Jan. 2006.  Accessed 13 Nov. 2006.
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people (my husband works 2 jobs, I work 1) who have never stolen anything, and to be touted 
as thieves is the ultimate insult.20

The entertainment industry maintains that the lawsuits are necessary because file-sharing is 

costing them billions of dollars in lost revenues despite the fact that a joint study of the Harvard 

Business School and UNC Chapel Hill found in March of 2004 that "downloads have an effect on sales 

which is statistically indistinguishable from zero."21  Of course, the burden of these lawsuits is not 

limited to the defendants.  The court system must cope with the impact of these tens of thousands of 

lawsuits, prosecutors have their attention directed away from more meaningful crimes, and taxpayers 

must subsidize the whole affair.  And the entertainment industry is not content to stop there.  The RIAA 

and MPAA are some of the leading proponents of sanctions against Russia and China for failing to 

enforce copyright laws there.  Professor Fisher notes that:

In the early nineteenth century -- as Charles Dickens learned to his dismay -- the American 
government was deaf to the pleas of foreign authors that American publishers were reprinting 
their works without permission. In the late twentieth century, by contrast, the United States has 
become the world's most vigorous and effective champion of strengthened intellectual-property 
rights....[Software] piracy in China has triggered a much sterner reaction from the United States 
than has widespread human-rights violations.22

One of the simplest solutions to this problem is to request the GAO to investigate the lawsuits 

and make recommendations.  Another is to amend the laws, specifically the Digital Theft Deterrence 

and Copyright Damages Improvement Act and the DMCA, to have penalties more in line with the 

actual damages caused by file-sharing.  The HBS-UNC study found that  "it would take 5,000 

downloads to reduce the sales of an album by one copy,"23 and further found that "high selling albums 

actually benefit from file sharing."24  If it takes 5,000 downloads to displace one album sale, why is the 

20 "From the Families that are Being Sued."  Anonymous letter posted at 
http://www.downhillbattle.org/defense/details/quotes.shtml  Accessed 4 Nov. 2006.

21 Oberholzer, Felix, and Koleman Strumpf.  "The Effect of File Sharing on Sales:  an Empirical Analysis."  March, 2004. 
Pg. 1.  http://www.unc.edu/~cigar/papers/FileSharing_March2004.pdf  Accesssed 4 Nov. 2006.

22 Fisher.
23 Olberholzer and Koleman, pg. 22.
24 Ibid, pg. 3.
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statutory maximum for downloading a song $150,000?  Or, as Lawrence Lessig puts it, "when I take a 

CD from Tower Records, the maximum fine that might be imposed on me, under California law, at 

least, is $1,000. According to the RIAA, by contrast, if I download a ten-song CD, I'm liable for 

$1,500,000 in damages."25  If ever a financial penalty met the definition of cruel and unusual 

punishment, a $150,000 fine for sharing a song is it.

The Electronic Frontier Foundation (EFF) suggests a more permanent fix.  Instead of making 

criminals of 29% of the nation and suing them each individually for $150,000 per song, we should 

devise a system that allows people to do as they please with digital files and still compensates creators. 

To compensate rights holders, EFF proposes a collective licensing system similar to the one in place 

for radio stations would track which songs, videos, software applications, and other copyrighted files 

were being shared.  Each user of a broadband network would pay a monthly fee of approximately $5-

$10 which would be collected by a non-profit similar to ASCAP or BMI.  The money would be 

distributed to rights holders proportionately to the popularity of the files.  Paying the fee would be 

voluntary, but would protect users from liability for copyright infringement.  Users who chose not to 

pay would still be liable under existing copyright laws.  EFF estimates that a $5 monthly fee paid by 

existing users of file-sharing software would have net $3 billion in profits for rights holders in 2003.26 

A system like this would also address the current system's tendency to enrich rights holders, not 

necessarily artists, another throwback to the Stationers' Guild.  With no need for a music industry 

middleman, musicians and authors would be able to hold onto and profit from their copyrights.

End User License Agreements are Eroding Consumer Rights:  More and more companies 

are using End User License Agreements (EULAs) to restrict their customers in unfair ways.  EULAs 

frequently are worded so that once a customer opens a box containing software, he implicitly agrees to 

25 Lessig, pg. 180.
26 EFF.  "A Better Way Forward:  Voluntary Collective Licensing of Music File-Sharing." 

http://www.eff.org/share/collective_lic_wp.php  Accessed 4 Nov. 2006.
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all the conditions in the EULA.  These conditions frequently mean that the consumer has "agreed" to 

give up many of her rights.  As Cory Doctorow, Fulbright Chair in Public Diplomacy at USC, notes, 

Practically every vendor now believes that it can turn a sale into a 'license' just by 
putting a sticker on the package that says, 'by opening this box, you agree.'  Real 
agreements are negotiated. You and I sit down at a table and hammer it out. Real 
agreements aren't 'subject to change without notice.' Real agreements don't make you 
agree not to sue for negligence. Real agreements don't make you agree to treat your 
property as if it still belonged to the guy who sold it to you.27

These EULAs, when taken to their extreme, can be unbelievably anti-consumer.  Doctorow 

notes in another article how Amazon.com's new Unbox video-on-demand service forces users to 

"agree" to future software updates whenever Amazon deems them necessary; to "agree" to let 

Amazon's software search their computers for other pieces of software that Amazon feels could be used 

for piracy; to "agree" to let the software report on their computer use to Amazon and Amazon's 

partners; to "agree" not to watch the downloaded movies in any public area or workspace, including 

hotel rooms or hospital rooms; and to "agree" to let Amazon delete movies that consumers have paid 

for if they remove the software from their computer.28

Different Media are Treated Differently:  In 1984, the Supreme Court ruled that Sony's 

Betamax video recorders were legal in spite of the MPAA's cries that video recording would kill the 

entertainment industry.  The court ruled that although Betamax recorders could be used for copyright 

infringement, they had "substantial noninfringing uses."  Today, the rental of videocassettes and DVD's 

represents a huge portion of the industry's profits, and the protection afforded device makers under the 

Betamax ruling has spawned countless innovations from VCRs to the iPod.  But  none of this has 

stopped the music and movie industries from trying to meddle with new technologies.  

27 Doctorow, Cory.  "Vista license improves, but still broken."  BoingBoing:  A Directory of Wonderful Things.  03 Nov. 
2006.  http://www.boingboing.net/2006/11/03/vista_license_improv.html  Accessed 13 Nov. 2006.

28 Doctorow, Cory.  "Amazon Unbox to customers:  Eat shit and die."   BoingBoing:  A Directory of Wonderful Things.  15 
Sept. 2006.  http://www.boingboing.net/2006/09/15/amazon_unbox_to_cust.html  Accessed 13 Nov. 2006.
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Consider TiVo and the VCR.  One of the most popular devices of the digital age, TiVo (also 

known by the generic acronym DVR, for digital video recorder) has spawned legions of imitators and 

competitors and has the allegiance of millions of devoted subscribers who swear that they couldn't live 

without it.  TiVo is, at its heart, a VCR that records to hard drives instead of tapes.  TiVo even staged a 

mock funeral for the VCR as part of its marketing campaign.  As Wade Roush commented on his blog,

The idea behind the DVR is identical to the idea behind the VCR: you program the device to 
record a live program as it is broadcast, and then you watch it at your convenience -- a practice 
called time-shifting. There are only three real differences between DVRs and VCRs. First, 
DVRs have hard drives, which means they can store more hours of programming than old VHS 
tapes. Second, most DVRs come with an electronic programming guide that makes choosing the 
programs you want to record slightly easier than programming a VCR. Third, DVR recordings 
are digital, which means they are easy to copy, share, or watch on your computer, if you know 
how to hack into your device.29

Users are free to program their VCRs as they see fit.  They can record a program, stick the tape 

on a shelf, and watch it again months or years later.  They can edit the tape, if they have the skill.  They 

can give the tape to a friend without fear of a fine.  But if they try to do the same things with a TiVo, 

they run into problems.  A mandatory "update" to the TiVo software "blocks the ability to save some 

content away from the system's hard drive....[and] also allows the copyright holder to control how long 

it can be saved to disc."30  These controls don't exist on analog video tape.  The entertainment industry 

has arbitrarily decided that TiVo has the potential to violate its copyrights and has coerced the 

manufacturer into adding anti-consumer "features" to the manufacturer's product.  This is despite clear 

guidance from the Supreme Court that all of TiVo's features are, in fact, legal.  The only difference 

between a VCR and TiVo is the medium--analog tape vs. digital hard drives.  

The solution to this problem should be simply to do nothing at all.  After all, TiVo is really not 

doing anything more than the VCR did, it's just doing what the VCR did better.  But given the current 

29 Roush, Wade.  "'It's Like TiVo For...'"  The Continuous Blog:  The Social Computing Revolution Will Not be Televised. 
July 8, 2005.  http://www.continuousblog.net/media_and_entertainment/index.html  Accessed 4 Nov. 2006.

30 Silverman, Dwight.  "Updated:  Copy Protection Crippling TiVo."  Chron.com Tech Blog. 
http://blogs.chron.com/techblog/archives/2005/09/copy_protection.html  Accessed 4 Nov. 2006.
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trend towards increasing powers for rights holders and diminished powers for the general public, 

government must address the situation.  The Digital Media Consumer Rights Act (DMCRA), 

sponsored in the House in 2003 and again in 2005, would reaffirm the Betamax standard.  Specifically, 

the bill's authors say, 

The DMCRA also would specify that it is not a violation of Section 1201 of the DMCA to 
manufacture, distribute, or make non-infringing use of a hardware or software product capable 
of enabling significant non-infringing use of a copyrighted work. By re-establishing the 
principle set forth in Sony v. Universal City Studios, 464 U.S. 417 (1984), this provision is 
intended to ensure that consumers will have access to hardware and software products by which 
to engage in the activities authorized by the legislation.31

As Ian Kearns of the British Institute for Public Policy Research points out, "it is not the music 

industry's job to decide what rights consumers have. That is the job of government."32

Fair Use is Being Eroded:  The concept of "fair use" gradually evolved as a set of common 

law exceptions to copyright for certain uses carved out by a number of court decisions.  Fair use was 

codified for the first time in Section 107 of the 1976 Copyright Act, which reads in part:

The fair use of a copyrighted work, including such use by reproduction in copies or 
phonorecords or by any other means specified by that section, for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for classroom use), scholarship, 
or research, is not an infringement of copyright. In determining whether the use made of a work 
in any particular case is a fair use the factors to be considered shall include—

1. the purpose and character of the use, including whether such use is of a commercial nature 
or is for nonprofit educational purposes; 

2. the nature of the copyrighted work; 
3. the amount and substantiality of the portion used in relation to the copyrighted work as a 

whole; and 
4. the effect of the use upon the potential market for or value of the copyrighted work. 

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is 
made upon consideration of all the above factors. 

This strict four-part doctrine creates a level of ambiguity that makes it very hard for creators 

and educators to tell whether or not they risk legal action for copyright infringement.  For example, in 

31 "Digital Media Consumer Rights Act."  Wikipedia.org.  http://en.wikipedia.org/wiki/DMCRA  Accessed 4 Nov. 2006.
32 Anderson, Nate.  "UK Report:  Knowledge Should be Public Good First, Private Right Second."  ArsTechnica.  2 Nov. 

2006.  http://arstechnica.com/news.ars/post/20061102-8133.html  Accessed 4 Nov. 2006.
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2004,  JibJab.com, a website that specials in political satire, released an animated video featuring 

caricatures of John Kerry and George W. Bush singing along to the tune of Woody Guthrie's "This 

Land is Your Land."  Ludlow Music, Inc., the owner of the copyright to Guthrie's work, promptly sued 

JibJab for copyright infringement, as they had done many times before.  The sad irony here is that 

Guthrie almost certainly would have approved of the use of his song in such a manner.  Professor 

Kembrew McLeod explains:  

In a written statement attached to a published copy ofhis lyrics for “This Land Is Your Land,” 
Guthrie made clear his belief that it should be understood as communal property.“This song is 
Copyrighted in US,” he wrote, “under Seal of Copyright # 154085, for a period of28 years,and 
anybody caught singin’it without our permission will be mighty good friends ofours,cause we 
don’t give a dern. Publish it. Write it.  Sing it.  Swing to it.  Yodel it.  We wrote it, that’s all we 
wanted to do.”33

Ludlow might have won the case had it gone to trial, based on the courts' increasingly narrow 

views of fair use.  Unfortunately for Ludlow, JibJab chose to fight back, and in their research they 

discovered that the copyright had expired in 1973, exactly as Guthrie wanted it to.  Since the song is 

now in the public domain (a claim that Ludlow disputes despite a lack of evidence in their favor), 

JibJab was within its rights when it created the video.  But parody should be a fair use, regardless of the 

copyright status of the original, as it is a form of criticism.  Sadly, too many artists are silenced because 

they are intimidated into acquiescence by corporations like Ludlow.

There are other areas of fair use that the 1976 law does not begin to cover.  Consider the rise of 

the digital music player, best exemplified by the Apple iPod and the new Microsoft Zune.  Apple's 

product swept the world when it first launched and has continued to be among the most successful 

consumer products launched in recent memory.  With its tight integration into Apple's iTunes music 

management software, users can purchase tracks for 99 cents and play them on their iPods.  But if they 

decide they want to switch to Microsoft's competing Zune product, listeners face a big problem.  Songs 

33 McLeod, Kembrew.  Freedom of Expression ®:  Overzealous Copyright Bozos and Other Enemies of Creativity. 
Doubleday/Random House, 2005.  Pg. 26.
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downloaded from iTunes won't play on the Zune, because they're protected with Apple's FairPlay 

Digital Rights Management (DRM), technology that limits these songs to certain uses.  And if another 

company wants to sell protected tracks that will play on the iPod, they must break the law by violating 

Apple's copyright on FairPlay.  This means that there is no competition for vendors selling to the vast 

iPod market.  It's clear that the rights of the consumer aren't considered at all.  The only rights being 

managed are the rights of the MPAA to prevent file-sharing and the rights of Apple to impede 

competition.  If you purchase a CD, your CD will play on any CD player.  Why should this change if 

you purchase the same songs from iTunes?  

The insults to consumers, of course, do not stop there.  For several years, Microsoft marketed a 

competing brand of DRM, called "PlaysForSure."  Dozens of device manufacturers built music players 

that incorporated PlaysForSure, and consumers could purchase individual downloads or monthly 

subscriptions for unlimited music at online stores like Rhapsody or the new Napster.  So consumers 

might be forgiven for thinking that the PlaysForSure tracks they'd purchased at Rhapsody would play 

for sure on the new Zune.  But they'd be wrong.  Microsoft has scrapped PlaysForSure for the Zune in 

favor of a different type of DRM, meaning that anyone foolish enough to buy a Zune and expect it to 

play, for sure, a PlaysForSure protected Rhapsody track is out of luck.  One last note--for every Zune 

sold, Universal Music Group gets one dollar.  Universal extorted this fee from Microsoft with the threat 

of a lawsuit, since Universal believes that these popular devices are primarily used for what it views to 

be illegal file-sharing purposes.  Consumers who purchase a Zune do not purchase immunity from 

Universal's lawsuits, however, and Universal does not share this fee with the artists it represents.

An anonymous software developer decided that enough was enough and developed a free 

product called "FairUse4WM."  WM stands for Windows Media, the unencrypted file format that both 

the PlaysForSure and the Zune's protected files are based on.  Using FairUse4WM, listeners can break 

the PlaysForSure lock so that they can play their legally purchased tracks on a Zune or any of the 
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hundreds of other devices that will play unencrypted Windows Media tracks.  Unfortunately for these 

users, they open themselves up to $150,000 per-track fines under the DMCA for doing so.  And 

unfortunately for the software developer, Microsoft has filed a "John Doe" suit against him for 

infringing Microsoft's copyright on the Windows Media file format.  For sure, Microsoft doesn't think 

that consumers have the right to listen to the music they pay for on the device of their choice.

Copyright Restrictions Impede Education:  The Reverend Martin Luther King, Jr., is one of 

this nation's great heroes.  His work inspired millions of people and changed the course of the nation's 

history.  He was awarded the Nobel Peace Prize and chose to give the $54,000 prize to civil rights 

groups despite being a man of modest financial means.  We have rewarded him posthumously with a 

national holiday celebrating his birthday, and every February we see him prominently featured during 

Black History Month.  His "I have a dream" speech is widely regarded as the finest American speech of 

the 20th century.34  Given all of this, it is small wonder that Bostonian Harry Hampton, producer of the 

seminal documentary series Eyes on the Prize, chose to include clips of Dr. King throughout his video 

history of the civil rights movement.  King's inclusion in the series is not surprising, but his family's 

reaction to the series is:  they promptly sued Hampton for copyright infringement, eventually settling 

out of court for an amount "under $100,000."35  

What could cause an American hero's family to sue a documentary filmmaker for an amount 

exceeding the total of King's award from the Nobel committee?  Perhaps it was the same impulse that 

led them to sue USA Today for reprinting the text of the speech on the holiday we celebrate in King's 

honor.  Or maybe it was for the same reasons that the family sued CBS for including footage of Dr. 

King from CBS's own archives in another documentary.  In any event, King's family is certainly living 

like royalty from the estimated $30 million to $50 million it will receive from an agreement with Time 

34 Lucas, Stephen.  "'I Have a Dream' Leads Top 100 Speeches of the Century."  University of Wisconsin-Madison.  15 
Dec. 1999.  http://www.news.wisc.edu/releases/3504.html  Accessed 4 Nov. 2006.

35 Mullane, J.D.  "You Need a License to Quote Martin Luther King, Jr."  Bucks County Courier Times.  27 Aug, 2003. 
http://www.phillyburbs.com/pb-dyn/news/219-08272003-148920.html  Accessed 4 Nov. 2006.
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Warner to commercialize Dr. King's works.36  The point here is not to begrudge his family the material 

wealth they have gained from their work.  Instead, the crux of the issue is that when copyright is 

enforced in an aggressive manner, education and scholarship suffer.

Harry Hampton's documentary series is one of the most highly regarded documentaries of the 

1980's, and arguably the most respected work of its kind on the civil rights movement.  Hampton won 

23 awards, including two Emmys, for his work.37  But when the complex web of licensing agreements 

that Hampton had negotiated expired after Hampton's death in the mid-1990's, access to the series was 

effectively eliminated.  The only existing legal method to view the series was through the few 

videocassettes that existed when the licenses expired.  While some libraries had the entire series on 

videocassette, many others were missing tapes or had tapes that had deteriorated to the point that they 

were no longer viewable.  For more than a decade, the series disappeared from the public view, 

unreachable by educators and unheard of by students.  It took a concerted campaign of civil 

disobedience organized by the copyright activist group Downhill Battle to get the series back on the air. 

After the group illegally digitized and distributed some episodes of the series in modern formats, 

Hampton's heirs and the copyright holders were finally motivated to resolve some of their licensing 

difficulties.  The series aired on PBS last month after an absence of more than ten years.  Unlike many 

other PBS documentaries, however, it is not available for free download on the PBS website, and at 

$375 for a copy of the series on DVD, it is prohibitively expensive for the average viewer.

The problems with the series are not limited to Dr. King's family.  In fact, they are much more 

difficult to resolve than that.  In one scene in the series, some of Dr. King's friends are shown singing 

the song "Happy Birthday" to him.  Dr. King's family claims the right of publicity to his images, the 

rights to the song "Happy Birthday" are owned by Time Warner, and the footage itself is owned by a 

36 Christensen, John.  "Scholars Fear King's Legacy is Fading."  CNN Interactive. 
http://www.cnn.com/SPECIALS/1999/mlk.legacy/  Accessed 4 Nov. 2006.

37 "Eyes on the Prize."  Museum of Broadcast Communications. 
http://www.museum.tv/archives/etv/E/htmlE/eyesonthep/eyesonthep.htm  Accessed 4 Nov. 2006.
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third party.  Each of these rights holders must give permission and negotiate an agreement with 

Hampton's family before the episode can air.  When multiplied by the hundreds of scenes in the 

fourteen hour series, it becomes easy to see why Eyes on the Prize languished in copyright purgatory 

for so long.  There are no pat solutions for this kind of problem, but one step forward would be to 

expand and strengthen the fair use doctrine, which the DMCRA strives to do.  Another would be to roll 

back the copyright term extensions.

I could list dozens more examples of how our intellectual property laws are harming our 

citizens at home and our standing in the world at large.  I could explain how the recording industry is 

trying desperately to get a "broadcast flag" passed that would destroy consumers' established legal 

rights to record radio for personal use, or detail the industry's attempts to skip out on royalty payments 

to artists in spite of their fervent claims that this battle is really about artists' rights.    But after a certain 

stage, it becomes a moot point.  It's clear that the public's rights have already been severely eroded. 

The question now is, what can we do about it?

Policy Analysis

Before I begin to answer that question, there are some important points to cover.  In this section, 

I will outline four key principles and one key piece of legislation.  First, intellectual property rights are 

statutory rights, not natural rights.  This means that they can be rescinded or amended by the legislature 

as Congress sees fit.  Second, the businesses who stand to gain the most from maintaining the status 

quo subscribe to a theory of "if value, then right" that is not grounded in the Constitution.  Third, these 

businesses will try to frame any conversation about rights in the terms of "government vs. business." 

This is a deceptive argument.  The real conflict is one of "old business models vs. new business 

models."  Fourth, the public domain is an essential and valuable resource for both the public at large 

and commercial enterprises.  The legislation that causes the most trouble is the DMCA.
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Intellectual Property Rights are Limited Statutory Monopolies, not Natural Law Rights. 

One reason for the confusion regarding copyrights is that intellectual property (IP) entrepreneurs have 

successfully managed to convince the public, the legislature, and the courts that IP rights are natural 

law rights.  In other words, they say that a copyrighted book is as much the property of the right-holder 

as the deed to a piece of land or the title to an automobile.  In our culture of ownership, this idea seems 

logical; it appeals almost universally to American ideals.  But copyrights and patents are not private 

property, no matter what the rights-holders would have you believe.  In truth, IP protections are a 

limited statutory monopoly granted by Congress in order to enrich both the creators and the public. 

Inclusion in the public domain--the body of writings, ideas, and inventions that belongs to everyone 

and can be used and modified freely by anyone for his or her own benefit--may or may not mean the 

death of an income source for a rights-holder, but it definitely signals the birth of a new resource for the 

public at large.  

The framers recognized that a strong public domain was as essential for innovation and 

creativity as the profit motive, which is why they built provisions for both into the Constitution.  As 

Professor Patterson explains:

Of the three policies in the Copyright Clause-the promotion of learning, protection of the public 
domain, and benefit to authors-two are intended to benefit the public, one the author. Only the 
benefit to the author, however, has been claimed to be a natural-law right. And this is true 
despite the fact that the benefit to authors serves only as a means; the author's right, granted for 
only a limited time, is to promote learning as its end....The Copyright Clause makes the point by 
recognizing the natural-law right of the people to learn as well as the natural-law right of the 
author to gain a profit. Thus, we come to the fundamental point. Copyright, whatever its basis, 
cannot co-exist as a natural-law right in a society where learning is a natural-law right and the 
public domain has a natural-law basis. Therefore, American copyright must be-as the framers 
intended-a positive-law concept, a legislative grant of limited rights conditioned on the author's 
making his or her writing available to the public. 38  

The important thing about the distinction between statutory monopolies and natural-law rights 

is that Congress has the power to rescind or amend statutory copyrights and patents as it sees fit.  In 
38 Patterson, L.R.  "Copyright and 'the Exclusive Right' of Authors." 

http://www.lawsch.uga.edu/jipl/old/vol1/patterson.html  Accessed 6 Nov. 2006.
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fact, several groups argue that copyrights should be eliminated and replaced with other forms of 

compensation for creators.  While this may be a political impossibility in today's climate, you should 

remember that the elimination of copyright is a legal option and, more importantly, that the big media 

companies who have been successfully framing the debate in their terms know that it is an option.  One 

theory about the continuation of the entertainment industry's lawsuits in the face of mounting evidence 

that file-sharing does not hurt sales is that the suits are a way of continuing the public's perception that 

copyright is an inviolable natural-law right, not a time-limited, government granted monopoly.  If the 

public can be misled, they will not object to more and more curbs on their rights to a strong public 

domain.  In your negotiations with rights-holders, it will be important to remember this distinction.  For 

a more nuanced explanation than space permits here, I recommend reading Patterson's entire essay, 

referenced in the footnote.

The "If Value, Then Right" Philosophy is Fundamentally Flawed.  Many copyright holders 

subscribe to a theory known as "if value, then right."  This philosophy, and its flaws, are best 

summarized by Lawrence Lessig:

[Believers in the philosophy think that] creative work has value; whenever I use, or take, or 
build upon the creative work of others, I am taking from them something of value. Whenever I 
take something of value from someone else, I should have their permission. The taking of 
something of value from someone else without permission is wrong. It is a form of piracy....It is 
the perspective that led a composers’ rights organization, ASCAP, to sue the Girl Scouts for 
failing to pay for the songs that girls sang around Girl Scout campfires. There was “value” (the 
songs) so there must have been a “right”—even against the Girl Scouts.39 

As commenter Richard Chappell notes:

This leads to intellectual property rights extremism, i.e. the view that creators should have 
absolute control over who else may benefit from their creations, and how....To see just how 
ludicrous this position is, note that it makes singing in the shower a form of piracy, as you enjoy 
a value without paying the composer.40

39 Lessig, pg. 18.
40 Chappell, Richard.  "Permission Culture."  Philosophy, et cetera.  http://pixnaps.blogspot.com/2006/05/permission-

culture_05.html  Accessed 6 Nov. 2006.
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The "if value, then right" philosophy has grabbed the imagination of IP entrepreneurs in a way 

that few other ideas have in recent years.  If these people really believe in the theory, they should all be 

sending checks to Rochelle Dreyfuss, the NYU law professor who coined the phrase.  Singing songs 

around a campfire should be fair use, just as my use of Professor Dreyfuss's ideas and Mr. Chappell's 

words is fair use.  There are many things that give value to our lives, and not all of these do--or 

should--come with a price tag.

Restoring Copyright Balance is not Anti-Business.  As you attempt to restore balance to our 

IP laws, you will undoubtedly be attacked by the entertainment industry as "anti-business."  Because 

you are a liberal politician from a liberal state, your detractors will try to paint this as a liberal cause, 

yet another example of big government interfering with our lives.  Nothing could be further from the 

truth.  This is an issue that transcends partisan bickering, and you should make that clear from the 

beginning.

We are witnessing changes as profound as those wrought by the printing press, as far-reaching 

as those resulting from the industrial revolution, as important as those brought by the telephone.  The 

vehicle for these changes is the internet.  Just as the printing press destroyed the scrivening business, 

just as the Luddites fought a futile battle against textile machines, just as the telegraph industry was 

leveled by the telephone, so will many of today's businesses disappear or be radically transformed by 

the internet.  We are, at long last, on the verge of accomplishing the worthy goals set out by Ptolemy 

when he founded the library at Alexandria.  The old business-owners do not want to go without a fight. 

That is quite understandable, and it is defensible, and it is their right and duty to fight.  But the RIAA 

and the MPAA, the newspapermen and the scientific journal publishers, the copyright warriors are 

today's Luddites.  They are fighting a losing battle, and in so doing they stand in the way of the next 

wave of businesses waiting in the wings to take advantage of the new world we live in.

26



This is not a case of government interfering in the marketplace.  It is the exact opposite.  By 

restoring balance to our nation's copyright laws, we will restore balance to the free market.  As 

consumers demand to be able to share songs, to read the news for free, to make videos of themselves 

dancing badly to popular songs and post them online for the world to see, new businesses are springing 

up to serve these demands.  The old media companies, instead of using their power and influence to 

serve their customers, remain trapped by archaic business models and bad judgment.  As they see the 

impending reality, a world where content is free and people may share information as they please, they 

are panicking.  They are asking government to pass laws even more restrictive than the DMCA, laws 

that would allow them to choose what features the new Ipod can have, laws that allow them to reach 

into their customers' hard drives and destroy content as the corporations see fit, laws that are patently 

anti-consumer.  

These laws are not pro-business, they are pro-monopoly.  Already, the new business giants, the 

Yahoos and Googles and makers of consumer gadgets, are joining forces.  As a matter of policy, our 

laws should support the free market.  Will that mean that some existing businesses fail?  Unfortunately, 

yes.  But it will also mean that vast new industries that we have not even conceived of yet will flourish, 

bringing greater wealth and prosperity to all.  So do not let the old businesses characterize you as anti-

business.  Define yourself as what you are:  a supporter of the free-market, removing barriers to trade to 

let the markets work.

 The Public Domain Has Commercial and Public Value.  Normal public goods are tangible. 

If you take a CD from my shelf, I have lost that CD and you have gained it.  Ideas, of course, do not 

work that way.  In the introduction, I quote Thomas Jefferson:  "He who receives an idea from me,  

receives instruction himself without lessening mine; as he who lights his taper at mine, receives light  

without darkening me."  In the parlance of economists, ideas are nonrival goods.  Jefferson and his 

peers were seeking to create a vibrant public domain when they wrote the Copyright Clause of the 
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Constitution, and it is no surprise that Jefferson was one of the original members of the Patent 

Commission.

What the framers intuitively knew was that there is a value to the unimpeded flow of ideas. 

Those who would extend copyright argue that when their copyrights expire, the copyright owners lose 

all value.  The Walt Disney Corporation is often cited as one of the most aggressive defenders of 

copyright extension, but the obvious irony is that many of their characters were taken part and parcel 

from the public domain.  So Disney is an obvious example of the value of the public domain, not the 

threat of a public domain.  Without a public domain, there would be no Cinderella stories, no 

Shakespeare in the park, no Homeric odysseys turned into modern classics like O Brother, Where Art  

Thou.  

But reuse and improvement of works is not the only benefit of a strong public domain.  Our 

educational system also relies on the open exchange of ideas.  Our nation's educational system relies on 

a strong public domain.  As Rufus Pollock, director of the Open Knowledge Foundation in the United 

Kingdom, says:  

Imagine the situation if each time a teacher wished to tell her pupils about freedom of speech, or 
the history of the parliamentary system she needed to seek out the owner(s) of this piece of 
intellectual property and purchase the right to make the 25 copies required for her class. Not 
only teaching, but most of our cultural and intellectual lives would grind to a halt.41

Pollock points out that the "knowledge economy" now rivals or exceeds manufacturing in its 

importance to the economies of most developed countries.  But as more and more companies try to 

contain this knowledge, they risk killing the goose that laid the golden egg, if you'll pardon my 

reference to a fable from the public domain.  

The public domain is a vital piece of our cultural heritage.  It offers both a tangible commercial 

value (when Disney uses Cinderella, Pinocchio, or Snow White) and intangible public value (when 

41 Pollock, Rufus.  "The Value of the Public Domain."  Institute for Public Policy Research.  Pg. 4.  2006. 
http://www.ippr.org/members/download.asp?f=/ecomm/files/value_of_public_domain.pdf&a=skip  Accessed 14 Nov. 
2006.
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students study Shakespeare or the Declaration of Independence).  The arguers for continued copyright 

expansion frequently point out the amount of income they generate from copyrighted works as 

justification for ongoing monopoly status.  They claim that the economy would suffer a drag if their 

monopolies disappeared.  To illustrate just how false this is, consider the internet.  The internet has 

generated untold billions, or perhaps trillions, of dollars in wealth over the last two decades.  And yet 

the foundations of the internet are rooted in the public domain.  It is an open system, created on open 

standards, designed to trade information openly between users on the network.  Not only has society as 

a whole gained intangibly from unfettered access to information, but many thousands of companies 

have profited in a very real way from their use of the public domain standards that enable the internet 

to exist in the first place.  How much would the economy suffer if we removed the public domain 

protections that enable the internet to exist?

The DMCA Needs Reform:  The DMCA is perhaps the most anti-consumer piece of 

legislation on the books today.  The bill is quite broad, and not all parts of it need reform, but there are 

several pieces that are particularly bad..  The worst is Section 1201, which prohibits the circumvention 

of DRM technologies, regardless of the final purpose.  The authors of the bill knew that no 

technological "lock" could ever be devised which could not eventually be defeated.  Once a method 

exists to defeat a particular piece of DRM, it can instantly travel the world on the internet, defeating all 

files which use the same lock.  Instead of trying to steer the market in a direction where such locks are 

unnecessary, the DMCA makes criminals of anyone who uses circumvention technologies, even if the 

user does so for non-infringing purposes.  When a consumer saddled with Microsoft's "PlaysForSure" 

tracks purchased legally from Microsoft's music store uses FairUse4WM to enable the tracks to play on 

her new Microsoft Zune, she violates the DMCA and opens herself up to prosecution.  This is 

analogous to making it illegal to hire a locksmith to get into your car when you've locked the keys 

inside, simply because you're now bypassing the lock.  
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The DMCA limits American ingenuity by making it illegal to tinker with our hardware and 

software, since by doing so we might bypass some form of copy protection.  If an iPod user wants to 

modify his device to play files purchased from Yahoo.com, he can't do it legally.  Apple has used this 

to great competitive advantage, forcing its users to use only Apple-approved software and purchase 

songs only from the Apple iTunes store.  This is no different than Ford deciding that you may no longer 

open the hood and look around, and that if you want new tires, you must buy them from a Ford-

approved vendor at a price set by Ford.  It does not make sense for cars and it does not make sense for 

software.

When it comes to freedom of speech, the DMCA is equally lopsided.  The Chilling Effects 

group has the best explanation of the law:  

In the online world, the potentially infringing activities of individuals are stored and transmitted 
through the networks of third parties. Web site hosting services, Internet service providers, and 
search engines that link to materials on the Web are just some of the service providers that 
transmit materials created by others.  Section 512 of the [DMCA] protects online service 
providers (OSPs) from liability for information posted or transmitted by subscribers if they 
quickly remove or disable access to material identified in a copyright holder's complaint. 

In order to qualify for safe harbor protection, an OSP must: 

• have no knowledge of, or financial benefit from, the infringing activity 
• provide proper notification of its policies to its subscribers 
• set up an agent to deal with copyright complaints

While the safe harbor provisions provide a way for individuals to object to the removal of their 
materials once taken down, they do not require service providers to notify those individuals 
before their allegedly infringing materials are removed. If the material on your site does not 
infringe the intellectual property rights of a copyright owner and it has been improperly 
removed from the Web, you can file a counter-notice with the service provider, who must 
transmit it to the person who made the complaint. If the copyright owner does not notify the 
service provider within 14 business days that it has filed a claim against you in court, your 
materials can be restored to the Internet.42

This section of the law gives a powerful incentive for the OSP to remove suspected infringing material 

without prior notification to the person who posted the material, without a judge's decision that material 

is indeed infringing, and with very little recourse for the alleged infringer.  Because of the huge 

42 Chilling Effects.  "DMCA Safe Harbor Provisions."  http://www.chillingeffects.org/dmca512/  Accessed 13 Dec. 2006.
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penalties that OSP's are liable for if they do not comply and the material is found to be infringing, most 

simply comply.  It is then up to the person who posted the material to decide whether to fight a costly 

legal battle to get the material back online.  In point of fact, most users have neither the resources nor 

the energy to carry on such a fight, and many legal pieces of work are effectively censored.  

Section 512 of the DMCA has been used to prevent people from posting fan fiction, to force 

people to remove links to YouTube videos, and to strip the anonymity of corporate whistleblowers. 

The law has been used in attempts to silence parody, including JibJab's fair-use of "This Land is Our 

Land," and criticism, as when Diebold tried to silence a Swarthmore college student who discovered 

huge security holes in Diebold's voting machine software.  Pornographers are especially fond of the 

DMCA, and a number of them have sued Google for its practice of making thumbnails of images it 

makes as it crawls the web.  Likewise, Hewlett Packard threatened a group of security researchers who 

turned up a bug in their software with $500,000 fines and five years in prison for puclicizing the 

security flaw.  The upshot is that Section 512 is a fantastic method of censorship.  Only the wealthiest 

citizens, with access to lawyers and the ability to pay them, can fight a DMCA takedown notice.

The DMCA's anti-circumvention and safe harbor provisions are among the most reviled pieces 

of American law.  A broad coalition of government leaders and technology companies are lobbying for 

DMCA reform.  The list includes former White House security advisor Richard Clarke, who warned of 

the "chilling effects" of the DMCA and in so doing gave a name to the group that opposes the DMCA. 

Others are the Consumer Electronics Association, the American Library Association, Sun 

Microsystems, Verizon, SBC, Gateway, the United States Telecom Association, and the Computer and 

Communications Industry Association.  All of these organizations know that the DMCA is bad for 

business in the U.S. and are looking for a legislative fix.
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Policy Proposals

I have explained some of the many problems with the current situation regarding copyright law. 

Just as there are many problems, there are many solutions.  All of the suggested policy changes in this 

section share the common goal of returning balance to our nation's intellectual property laws.  

1. Form a Working Group on Intellectual Property.  This group should be made up of 

representatives of the key players, including consumers, artists, software companies, the 

entertainment industry, librarians, and electronics manufacturers.  The group should represent 

all four facets of intellectual property (copyrights, patents, trademarks, and rights of publicity), 

not just focus on copyright.  These are contentious issues that will provoke strong reactions 

from a broad spectrum of the public, and it is vital that all parties have a say in your policy 

improvements.  

2. Tie Government Funded Scientific Research to the Public Domain.  Our tax dollars 

currently support many thousands of research projects in universities and private firms every 

year.  All too often, the results of this research are published in expensive academic journals 

that fiercely enforce their copyrights.  This means that this publicly-funded research is locked 

away in private hands until the copyrights expire nearly a century later.  Researchers in 

American universities are under tremendous pressure to publish and rarely have the power to 

ask that their findings be made available to the public.  Scientists often must sign away all of 

their rights for no financial gain when they publish in a peer-reviewed journal.  I propose 

modifying existing laws to place all government-funded research into the public domain after a 

brief period of time, perhaps one or two years, that would allow the publishing journal to 

continue to make a fair profit.  The benefits of this, particularly in the drug-discovery arena, 
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would be profound.  This proposal would have a similar result to Rep. Sanders' Medical 

Innovation Prize Fund Act without the enormous price tag.

3. Support Rep. Kucinich's Free Market Drug Act.  This bill would provide funding for 

competing research centers to develop new prescription drugs.  All research findings would 

become part of the public domain, and private drug manufacturers could use the findings or 

improve on them to create new drugs.  Free market competition for drugs would drive prices 

down, resulting in savings to individuals, insurers, and government.  Funding for the bill would 

come from projected savings in lower costs to Medicare's prescription drug plan.  The Center 

for Economic and Policy Research estimates that this policy could save Massachusetts 

taxpayers alone $2.3 billion between 2009 and 2013.43   

4. Promote "Some Rights Reserved" Copyright Models.  As a reaction to the overly broad 

expansions of copyright, a number of groups have established alternative copyright licensing 

schemes that explicitly allow certain uses of creative work without negotiating permission from 

the creators.  For example, the Creative Commons licenses developed by Lawrence Lessig 

allow users to choose the level of protection they want, from simple attribution to only non-

commercial use with no derivative works.  In the software world, many of the most successful 

and widely-used programs are offered under the GNU Free Documentation License (for texts) 

or the GNU General Public License (for software).  While these "copyleft" licenses are well-

known and widely used in the technical community, many less technologically savvy users 

know nothing about them.  You should encourage the copyright office to explicitly promote 

these various licenses or develop its own copyleft licenses, through legislation if necessary.

43 Baker, Dean.  "The Benefits to State Governments from the Free Market Drug Act."  Center for Economic and Policy 
Research.  October, 2004.  http://www.cepr.net/publications/intellectual_property_2004_11.htm  Accessed 13 Nov. 
2006.
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5. Put the User back in the End User License Agreement.  EULAs, when used properly, can 

benefit both consumers and software companies.  Unfortunately, they are rarely used properly. 

They are frequently written in dense, incomprehensible legalese that is displayed only after a 

consumer has paid for and downloaded a piece of software.  Unlike true agreements, the 

consumer has no say in the finished product, and the customer must agree to the entire 

agreement.  You should rein in EULAs with legislation modeled after the legislation that 

required credit card companies to disclose their terms in a clear, easy-to-read and understand 

format in their offer letters.  Companies should make the EULA available for the customer's 

review before the sale occurs.  Customers should have the right to comment on the EULA and 

to negotiate with a company official if they feel that a particular part of the EULA is too 

restrictive.  Consumers should be able to have independent legal analysis and explanation of an 

EULA before the sale is made.

6.   Push the World Intellectual Property Organization to become the humanitarian agency 

it was intended to be.  Under pressure from a small group of powerful copyright holders, the 

WIPO has turned into a sort of international copyright police force.  Rights owners are insisting 

that the WIPO impose sanctions on Russia and China for not cracking down on piracy.  They 

are also insisting that poorer countries accept restrictions on their citizens' use of copyrighted 

material, ignoring the fact that in most of the developing world people simply cannot afford to 

respect copyrights.  It is not as if someone in Sri Lanka living on $65 a month will suddenly 

start paying US retail prices for DVDs if the Sri Lankan government agrees to crack down on 

piracy.  Instead, they will simply go without American movies.  There is no gain to be made 

from forcing the developing world to bend to our standards.  The WIPO is a part of the United 

Nations and, as such, it should be working to further humanitarian goals, not the agendas of for-

profit multinational corporations.  We should work to find ways that strike a balance between 
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protecting copyrights in the developed world, where they are valuable, and allowing developing 

countries to use copyrighted material legally at affordable prices.  Just as the US bootstrapped 

itself from a poor country into a global superpower by borrowing ideas from richer countries, 

we should encourage our poorer neighbors to lift themselves out of poverty by using the global 

pool of ideas as best they see fit.

7. Amend the DMCA to Restore Fair Use.  The DMCA has provided a platform for anti-

consumer measures and impeded innovation for nearly a decade.  It's beyond time to amend this 

terrible piece of legislation.  The best way to do this is to support an existing bill, the Digital 

Media Consumer Rights Act, that would allow consumers to make backups of their media for 

their own personal use and to bypass digital rights management schemes that impede their 

legally established fair use privileges.

8. Stop the RIAA/MPAA Lawsuits.  There is simply no excuse for allowing the entertainment 

industry to sue tens of thousands of its customers for excessive damages.  Consumers of digital 

media in any form have been shown to spend more money per capita on entertainment than 

other consumers.  The industry is not only alienating its best customers, it is doing so at the 

expense of all taxpayers.  You should attack this problem from two angles.  First, ask the 

Government Accountability Office to investigate and make recommendations.  Second, act to 

amend the penalties for downloading files to something more in line with the crime, if there is 

any crime at all.  As one pundit discovered by multiplying the industry's claim of a $150,000 

loss per infringing file by the number of files downloaded by the users of one file-sharing site in 

January of this year, the entertainment industry "lost" more than $11 trillion that month alone.44 

By comparison, the GDP of france is $1.7 trillion, according to the CIA World Factbook. 

44 Nadolny, Donny.  "One Month of Torrents is Worth More than the GDP of France."  Donny's Blog.  18 May 2006. 
http://donnysblog.com/one-month-of-torrents-is-worth-more-than-the-gdp-of-france-riaa-rant.php  Accessed 13 Nov. 
2006.
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Clearly, there are three possible explanations.  First, downloading is killing a business worth 

hundreds of trillions of dollars a year.  Second, France's economy is imploding.  Or third, the 

$150,000 penalty is ludicrously high.  A more appropriate penalty might be $15 per month of 

downloading, not per file.  This is the same amount that services like Yahoo! Music Unlimited 

and Rhapsody-To-Go charge for monthly unlimited downloads of high quality music files.  If 

the penalties were revised to reflect the truly minuscule damages resulting from file-sharing, the 

lawsuits would quickly cease.

9. Adopt the EFF's Voluntary Collective Licensing Proposal.  By collecting a modest fee from 

broadband users, the industries that profit from copyright and the users that benefit from the 

open exchange of ideas could finally reach a middle ground on internet file-sharing.  Making 

the fee voluntary would allow those users who never access copyrighted material to avoid 

payment, while sheltering those who do enjoy downloading music or songs from lawsuits and 

rewarding artists and rights holders.  The licensing proposal would operate with minimal 

government supervision and require little or no public funding, using the same mechanisms as 

radio and television broadcasts and public performance collective licensing agreements.  This 

method is both politically sound and technologically feasible.

10. Support the Orphan Works Act.  Rep. Lamar Smith's Orphan Works Act was a well-thought 

out piece of legislation that offered a reasonable compromise for between rights-holders and the 

general public.  Unfortunately, the music industry tried to amend the act to include anti-

consumer provisions that had nothing to do with orphan works.  The revised version of the bill 

is currently stalled.  I urge you to work with Rep. Smith to reintroduce the original language of 

the bill.

11. Return Copyright to an "Opt-In" System.  Until the 1976 revisions to the copyright act, 

creators had to register with the copyright office and submit copies of their work to the Library 
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of Congress.  This satisfied the intent of the Constitutional framers to protect both the public 

domain and the rights of authors to profit for a limited time.  Registering gave the authors 

protection, but it also ensured that a copy of the work would be preserved forever in the public 

domain.  This need to have material in the public domain is why the Copyright Office is a 

subsidiary of the Library of Congress.  This system also provided a starting point for those 

seeking to find the copyright owner for licensing purposes.  Kahle v. Gonzales, a case currently 

before the 9th Circuit Court of Appeals, challenges the constitutionality of the move to an "opt-

out" system that the 1976 revision put in place.  Regardless of the outcome, Congress should 

move to protect the public domain by revisiting the issue and switching copyright back to a 

registration-based system.

12. Propose the Public Domain Enhancement Act.  The expiration of copyright terms can be 

incredibly difficult to discern, as demonstrated by the copyright term chart in attachment A. 

Increasingly restrictive laws have created an intricate web determining what falls into the public 

domain and when.  This already confusing system is further complicated by court decisions that 

in some cases conflict.  One step that would help reduce unnecessary complications is to 

formally submit the Public Domain Enhancement Act proposed by copyright activist Eric 

Eldred.  This law proposes a small renewal fee designed to move unused copyrighted work into 

the public domain.  The renewal fee would be as little as one dollar, due fifty years after 

publication.  If after three years the fee remains unpaid, the work would automatically move to 

the public domain.  If the copyright owner wanted to extend protection, he or she would pay the 

fee and list a designated copyright agent.  The agent would be responsible for answering 

questions about the copyright, and the agent's contact information would be listed for free on 

the Copyright Office's website.  The renewal term would be decided by Congress.  One popular 

suggestion is for multiple 10-year renewal terms, each requiring an additional one dollar fee.
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Developing a Winning Strategy

There is no doubt that restoring balance to our copyright system will be an uphill battle. 

Legislators on both sides of the aisle are typically either uninformed or misinformed about copyright, 

and this is a difficult issue to summarize quickly for people new to the debate.  The press is controlled 

by the media conglomerates who are seeking to erode the public domain, so fair reporting will be hard 

to find.  The media interests you will be opposing have longstanding, well-developed press strategies 

and an immense amount of money to spend promoting their side of the story.  The Bush Administration 

has, at every turn, acted on behalf of the rights holders and in general has shown no interest in 

protecting consumers or the public at large.  To make matters worse, many key Democrats have aligned 

themselves with those in favor of extending IP protections.

But all hope is not lost.  There is a small but vocal group of grass-roots activists fighting to 

restore balance to copyright.  There is a handful of legislators who are educated on the issue and have 

taken the side of the consumer.  Because this is not a partisan issue, you will be able to find support on 

both sides of the aisle as you seek to expand this group.  That will be especially valuable in the next 

term, as Republicans and Democrats alike look for opportunities to prove that they can work together. 

There are dozens of ways to present this to the media in a way that will make the press more 

sympathetic to the need for copyright balance.  And as copyright owners seek more and more controls 

on devices that allow people to use and share digital media, device makers and consumers are starting 

to openly rebel.  This is especially important, because it means that every iPod or TiVo owner and 

broadband subscriber in the country is a potential ally.

As you begin the next term, you should position yourself as a leader on copyright issues.  Use 

your position on the Subcommittee on Courts, the Internet, and Intellectual Property to take a stand for 

the public and bring balance back to our copyright system.  If you make this a central issue, you can do 
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a great deal of good for the country and introduce yourself to a national audience that is technologically 

savvy and looking for leadership.

Allies in the House:  Perhaps your most influential ally in the House is Rep. Rick Boucher, 

who sits on the subcommittee with you.  He is well-versed in the anti-consumer measures of the 

DMCA and is the principal sponsor of the DMCRA.  There is a chance that he will be the next Chair of 

the Subcommittee you sit on, although most observers think Rep. Howard Berman will choose that 

position. Rep. Zoe Lofgren, who is also on the subcommittee with you, is another strong advocate for 

balance.  

Closer to home, Rep. Ed Markey is a strong consumer advocate who will soon be chair of the 

Telecommunications and the Internet subcommittee.  Rep. John Dingell, another pro-consumer 

advocate with an interest in telecommunications, will run the Committee on Energy and Commerce. 

On the other side of the fence, at least two Republicans, Reps. Joe Barton (TX)and Jeff Miller (FL) are 

involved with balanced copyright policy.  Rep. Lamar Smith, the outgoing chair of the subcommittee, 

has a good understanding of the issue but has sponsored bills that cut both ways.

Opposition in the House:  Rep. Howard Berman, who is likely to become chair of your 

subcommittee, represents Studio City and Hollywood.  He is a strong proponent of enhanced IP 

protection, as you might expect from his constituency.  Copyright advocates view him as the number 

one enemy of the public domain.  Almost as troubling, Rep. John Conyers will take the helm of the full 

Judiciary Committee.  Rep. Conyers is widely viewed as one of the RIAA/MPAA's strongest allies, and 

any attempts to control the lawsuits will almost certainly meet with strong opposition from him.  On the 

Republican side, Rep. Mike Ferguson, and Rep. Howard Coble are both staunchly in favor of tighter 

restrictions on copyright.

Pelosi:  One of the most important factors will be the leadership provided by incoming Speaker 

of the House Nancy Pelosi.  Her loyalties are divided on this issue.  Her daughter is a documentary 
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filmmaker and she represents a district in Northern California with a strong technology influence, two 

reasons to believe she will be sympathetic to copyright reform.  A week after the election, she 

announced a new "Innovation Agenda," and she is obviously very well-informed about the issues and 

challenges that face hi-tech industries, including crippling demands from Hollywood and music labels. 

But she is also a good friend to Hollywood, as are many Democrats.  She will be walking a tightrope on 

this, but since my proposed policy agenda sides with her on innovation and access to education, she 

may agree to join us on DMCA reform and stopping the lawsuits.

Allies in the Senate:  The Senate is your weakest point.  Most of the discussion about IP reform 

in the Senate over the last decade has been focused on patent reform, and you will need to educate your 

counterparts.  Only Senator-Elect Bernie Sanders and Senators Mary Landrieu and Ron Wyden are 

likely to join you in the beginning.  Senator Wyden introduced the Digital Consumer Right to Know 

Act in 2003.  Senator Landrieu suggested using federal funds to purchase the rights to historical 

documentaries.  Former Senator John Edwards may also be helpful in helping you define your Senate 

strategy.

Opposition in the Senate:  There are several strong believers in IP protection in the Senate. 

The most notable is Sen. Orrin Hatch, whose position I discussed earlier.  Senator Patrick Leahy has for 

several years voted with Sen. Hatch on the issue as a gesture of bipartisan goodwill, and some 

observers think that he will not change in the upcoming session.  Both of these senators have a 

somewhat more nuanced view than some of their counterparts, and you may be able to work through to 

a compromise with them.  Compromise is unlikely with Senator Ted Stevens, who famously described 

the internet as a "series of tubes" in his discussions about net neutrality.  Senator Fritz Hollings is also 

very friendly with the RIAA.

Unknown Factors in the Senate:  Senator Kennedy sits on the Senate Subcommittee on 

Intellectual Property and receives very large contributions from Hollywood and the music industry.  He 
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will likely face tremendous pressure to limit any attempts to restore copyright balance.  On the other 

hand, he recently moved to have the GAO investigate President Bush's stance on placing IP protections 

above the need for developing nations to have affordable pharmaceuticals.  This signals that he 

understands the nuances of the issue.  Senator Clinton also receives large donations from the 

entertainment industry and has publicly stated that America needs to strongly protect its intellectual 

property laws at home and abroad.  Her law career started as a specialist in IP in the 1970's, so she 

certainly knows the vagaries of the issue.  Whether she will side with us most likely depends on 

perceived political fallout to her Presidential run.  Senator Kerry has shown no tendency in his public 

speeches or voting record to lean one way or the other, nor has Senator Reid.  

The Executive Office:  President Bush is a staunch defender of U.S. intellectual property rights 

both at home and abroad.  Under Attorneys General Ashcroft and Gonzalez, he has doggedly pursued 

violators of copyright laws.  The federal lawsuits his agents are so vigorously pursuing against file 

sharers are in many cases targeted against teenagers; he has withheld or threatened to withhold aid to 

developing nations unless they enforce IP laws on U.S. pharmaceuticals; and under his watch Russia 

and China have been denied access to the WTO in large part because of IP protection issues instead of 

human rights abuses or corruption concerns.

Allies in Business:  The Consumer Electronics Association, which represents gadget makers of 

all kinds, has come out publicly against the lawsuits and the entertainment industry's increasingly 

aggressive demands that manufacturers disable certain functions on their machines.  This industry is 

proof positive that our current copyright situation impedes innovation instead of protecting it.  The 

music industry is threatening lawsuits under the DMCA against device makers who allow users to 

record or share music, while at the same time demanding a per-unit fee from device manufacturers to 

make up for alleged piracy.  Universal Music Group recently negotiated a $1 per unit fee on 
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Microsoft's new Zune to make up for lost sales to illegal downloads, while at the same time launching 

another round of lawsuits against file-sharers.

Other key proponents of copyright balance include Google, a company that is facing massive 

lawsuits over its purchase of YouTube and which has been sued for providing aggregated news 

services, links to images, and many other innovative features.  Yahoo! also strongly supports copyright 

reform efforts, and most other high-tech companies will follow suit.

Opponents in Business:  It goes without saying that you will experience massive resistance 

from the entertainment industry, although CBS and Disney have shown some signs of softening their 

positions in recent months.  The RIAA and MPAA will make every attempt to paint you as an un-

American evildoer out to destroy business and ruin musicians and filmmakers.  This is the same 

position these industries have had since the introduction of the gramophone first threatened sheet music 

sales, and they will show you no mercy.  Fortunately, their own actions are so indefensible that you can 

launch counterattacks, and many of the artists they claim to defend will support you.

You can also expect to fight certain segments of the software industry, including Microsoft and 

all members of the Business Software Alliance.  Other prominent software companies, including Sun 

Microsystems, will side with you if approached in the right manner, so this is by no means a united 

front.

Other Allies:  You can expect strong support from most colleges and universities, especially 

those with computer science or technology departments.   Stanford, Duke, and Cornell, all have centers 

studying aspects of copyright.  Many economists, particularly more conservative free-market 

economists, will also come out in favor of copyright reform.  Librarians around the country have been 

fighting the DMCA and aggressive copyright restrictions for years and will gladly lend their support. 

Organizations like the Pew Charitable Trust and the Carnegie Foundation that support libraries and 

public knowledge initiatives will also likely join you.  Dozens of grass-roots campaigns and larger non-
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profit groups will also enthusiastically campaign for you.  These include the ACLU, the EFF, Creative 

Commons, the Center for Arts and Culture, the Center for Democracy and Technology, and many, 

many others.

Other Opposition:  Fortunately, outside of the publishing, entertainment and software 

industries, very few people of any political stripe oppose balanced copyright.  In the recent Supreme 

Court decision of RIAA v. Grokster, the only Amici Curiae briefs filed in favor of the petitioners that 

did not come from a representative of one of those three industries were from the Americans for Tax 

Reform and the Kids First Coalition.  Americans for Tax Reform are strong believers in personal 

property rights; that organization's position can be summarized as the "if value, then right" philosophy I 

discussed earlier.  The Kids First Coalition rightly pointed out that P2P networks can be used to 

distribute child pornography.  Of course, DVD players can be used to display the same material 

distributed via FedEx or the US Mail, so this argument is somewhat specious.  

Press Strategy:  The media interests you will be opposing have longstanding, well-developed 

press strategies and an immense amount of money to spend promoting their side of the story.  In 

several cases, they also own the major media outlets.  You and your allies must be prepared for an all-

out onslaught of negative publicity, spin, half-truths, and outright lies.  In short, this will be war, and 

you must be prepared to fight and fight hard.  In your corner, you have the fact that the entertainment 

industries have been acting like bullies for decades and have very little public support.

You will need to enlist the services of top publicists well versed in the issues.  You should 

solicit big new media companies like Google and Yahoo to help present your side of the story.  You 

should recruit the most vulnerable of the lawsuit victims to tell their stories to the media.  Your 

business allies, especially the Consumer Electronics Association, must be willing to shoulder some of 

the burden.  With their help, you should target teenagers and college students, the groups most likely to 

be sued for downloading as well as the biggest purchasers of portable media players.  If you can 
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explain the issues to these groups in terms they can understand, they can carry the message to their 

parents, who are likely to be very confused by the barrage of publicity coming from both sides.  You 

will be playing catch-up in this area, as the RIAA has already infiltrated elementary schools with 

"education campaigns" aimed to indoctrinate students about the "dangers" of file-sharing, and recently 

teamed with the Boy Scouts to get a Copyright Badge on the list of merit badges.

Luckily for us, media industry officials have a knack for making some truly astonishing 

statements.  You should collect as many of these as you can and be prepared to use them in your 

defense whenever necessary.  As just one example, Hilary Rosen was CEO of the RIAA from 1998-

2003.  She lobbied for the DMCA, which makes bypassing copyright protections a crime punishable 

for a $150,000 fine.  Then she launched thousands of lawsuits against file-sharers under the DMCA. 

Because of her organization, device manufacturers like Apple are forced to use Digital Rights 

Management (DRM) technology which prevents users from many fair use activities, like playing a 

song purchased at Yahoo Music on an Apple iPod.  

So it's somewhat surprising to hear her complaining about these restrictions, and then 

suggesting that users bypass the copy protection, which she surely knows makes them liable for a 

$150,000 fine, in the following quote from her blog on the Huffington Post:   

"Most agree [the iPod] is the best quality player on the market. . . . The problem is that the iPod 
only works with either songs that you buy from the on-line Apple iTunes store or songs that you 
rip from your own CD’s. But those other music sites have lots of music that you can’t get at the 
iTunes store. So, if you have an iPod, you are out of luck. If you are really a geek, you can 
figure out how to strip the songs you might have bought from another on-line store of all 
identifying information so that they will go into the iPod. But then you have also degraded the 
sound quality. How cruel."45  

How cruel, indeed.  It won't be an easy fight to capture the media, but with people like Hilary Rosen on 

their side, we have a head start.

45 Rosen, Hilary.  "Steve Jobs, Let my Music Go."  The Huffington Post.  09 May 2005. 
http://www.huffingtonpost.com/hilary-rosen/steve-jobs-let-my-music-_b_439.html  Accessed 4 December, 2006.
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Legislative Strategy:  With the recent power shift in Washington and a slightly less partisan 

edge to discussions, many of your fellow legislators are looking for opportunities to prove that 

Democrats and Republicans can work together.  Copyright reform is a non-partisan issue that affects all 

Americans.  It does not trigger any of the hot-button issues that divide our country.  Copyright reform 

will provide real benefits to all citizens and lessen the corporate stranglehold on our media.  Properly 

presented, you should be able to build a broad bipartisan coalition to enact meaningful, lasting reforms.

The real challenge will be to build a consensus in the House.  With the few knowledgeable 

Democrats divided on the issue, you will have to start at the top.  You must get Pelosi's support on this 

early.  Given her innovation agenda, she will have a hard time refusing you.  You should also point out 

that it would be a huge tactical blunder to allow corporations to continue to sue 12-year-olds for 

sharing songs.  As more and more people find out about the lawsuits, the public is beginning to demand 

a response.  This is a perfect opportunity to demonstrate that the Democratic party is serious about 

corporate governance.

To get to Pelosi, you should get Reps. Dingell, Markey, Barton, and Miller together to devise a 

plan.  This plan should be multi-year and comprehensive, addressing each of the twelve policy 

proposals I have outlined.  The five of you should identify sympathetic ears in the House and Senate 

and approach them with the details.  Once you have some solid support, you can outline your plan to 

Pelosi.  Because copyright protections drive up the cost of education, hinder the sharing of scientific 

research, and impede our most innovative industries, you should position this as a way to address three 

of the six points on the new Democratic agenda (education, affordable healthcare, and jobs).  

With her support, you must then get Barton and Miller, and possibly Lamar Smith, to work on 

lining up support on the right side of the aisle.  This is an opportunity for Republicans to engage in 

bipartisan problem-solving, to crack down on liberal Hollywood special interest groups invading 

Congress, and to show that they are also serious about corporate reform.
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At the same time, you should be working to build support in the Senate.  Hopefully, Senators 

Leahy and Hatch will be willing to work with you.  You should enlist Landrieu and Sanders to work on 

Kennedy.  If Kerry does not respond well at first, go to John Edwards to see if he will help.  Senator 

Clinton may be a big challenge.  If she is uncooperative, try asking Governor-Elect Elliot Spitzer for 

help.  He battled with the music industry over price-fixing as a state Attorney General and will be a 

strong ally in the future.  Senator Reid should lend his support once you have the first few Senators in 

line.  Another challenge will be to find Republican support in the Senate.  There should be enough 

moderate Republicans to get the ball rolling, but identifying them may be a sensitive task.

Conclusion

When we sell our Constitutional freedoms to learning and free speech to big media 

conglomerates, we not only weaken our democracy, we weaken our competitive advantage in the 

global marketplace.  India and China and Russia operate under different rules than we do; they do not 

accept our artificial limits on the free flow of information and the sharing of knowledge.  Whether they 

know it or not, they are emulating our history as willful borrowers of ideas from more powerful 

nations.  We bootstrapped ourselves into power by using the inventions of the Europeans and 

eventually supplanted Europe as the world's leading intellectual power, largely because the Europeans 

were more reluctant to share their ideas.  Now we are following the same pattern, fighting to limit the 

spread of ideas while the new up-and-comers dance circles around us, merging our technology with 

their hunger for a better life.  If we wish to remain an important political power in the new landscape of 

an unlimited flow of information, we must restructure our intellectual property laws in favor of 

innovation and learning, not tighter corporate controls.

We are promoting democracy around the world, touting our free speech and capitalism as the 

antidote to repressive governments and dismal living conditions.  At the same time, we are trying to 
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limit free speech and capitalism here and abroad through ever-increasing restrictions on intellectual 

property.  At home, this hurts our ability to innovate.  Abroad, it makes us look like a nation of 

hypocrites and dampens our ability to compete.  The number two online music service in Europe after 

iTunes is AllofMP3.com, a Russian service that is succeeding with minimal advertising and in spite of 

intense pressure from the U.S. to have it shut down.  AllofMP3 is succeeding where U.S. companies 

like Yahoo! Music Unlimited, EMusic and Rhapsody are not because it is playing by a different set of 

rules.  It offers music downloads in the most popular, unrestricted formats at prices set by the market, 

not price-fixed by the entertainment industry.  Our response to this service is not to encourage 

American companies to compete, but to pressure the Russian government to kill the competition.  It 

might work in the short term, but in the long term the interests of the nation and the public are not 

served.

Copyright may seem like an arcane legal backwater unworthy of a bruising political fight.  But 

balanced intellectual property law is vital to protecting our nation's democracy and our ability to move 

forward in the new global marketplace.  We must have the freedom to tinker with out computers 

without running afoul of the DMCA, the freedom to learn without paying tribute to copyright holders, 

the freedom to invent without asking permission from Universal Music, the freedom to satirize without 

fear of copyright lawsuits.  If we give up these basic freedoms, what do we have left?

47


	Introduction
	Background and History
	The Current State of Affairs:  Problems, Policy Analysis, and Proposed Solutions
	Policy Analysis
	Policy Proposals
	Developing a Winning Strategy
	Conclusion

